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SUBJECT 

Action:  Executive Regulation 18-21:  Water Quality Protection Charge, Definition of Treatment  
 

DESCRIPTION/ISSUE   

• On January 21, the Council received Executive Regulation 18-21 – Water Quality Protection 
Charge, Definition of Treatment 

• The regulation is intended to clarify the terms stormwater “treatment” and “treat” as they are 
currently utilized by the Department of Environmental Protection in determining the eligibility of 
properties for Water Quality Protection Charge credits. 

• The Executive transmittal states that this regulation is needed to eliminate confusion over which 
properties may qualify for credits given that litigants are seeking credits for measures which do 
not treat stormwater runoff, and which were not contemplated by the County to be eligible for 
credits under the current program. 

• At the T&E Committee worksession, Council Staff recommended approval of the regulation since 
it clarifies existing practice by DEP.  Regarding concerns raised more generally about the Water 
Quality Protection Charge and credits, Council Staff suggested that the T&E Committee schedule 
a more general discussion of the issue at a later date. 

• After the T&E Committee worksession, Council Staff received comments from the Stormwater 
Partners Network supportive of the regulation and a letter from the Pels Law Firm, LLC (which 
represents two litigants) opposing the regulation.  This information was shared with T&E 
Committee member offices.  Council staff has confirmed that the regulation applies prospectively 
and will not affect pending litigation. 
 

T&E COMMITTEE RECOMMENDATION 

• The T&E Committee met on February 18, 2022 and recommended approval of Regulation 18-21. 
 

This report contains:        Page # 
Draft Approval Resolution      ©A 
T&E Committee Staff Report      1-©25 
Comments from the Stormwater Partners Network   ©26 
Letter from the Pels Law Firm LLC     ©27-35 
  
 

Alternative format requests for people with disabilities.  If you need assistance accessing this report 
you may submit alternative format requests to the ADA Compliance Manager. The ADA 
Compliance Manager can also be reached at 240-777-6197 (TTY 240-777-6196) or at 
adacompliance@montgomerycountymd.gov 

https://gcc01.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww2.montgomerycountymd.gov%2Fmcgportalapps%2FAccessibilityForm.aspx&data=02%7C01%7Csandra.marin%40montgomerycountymd.gov%7C79d44e803a8846df027008d6ad4e4d1b%7C6e01b1f9b1e54073ac97778069a0ad64%7C0%7C0%7C636886950086244453&sdata=AT2lwLz22SWBJ8c92gXfspY8lQVeGCrUbqSPzpYheB0%3D&reserved=0
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Resolution No.:  

Introduced:  

Adopted:  

 

 

COUNTY COUNCIL 

FOR MONTGOMERY COUNTY, MARYLAND 

 

______________________________________________________________________________ 

 

By:  County Council 

______________________________________________________________________________ 

 

SUBJECT: Executive Regulation 18-21, Water Quality Protection Charge, Definition of 

Treatment 
 

 

Background 
 

1. Section 19-35 of the County Code requires the County Executive to adopt regulations for the 

purpose of implementing the County’s Water Quality Protection Charge under Chapter 19. 
 

2. On January 21, 2022, the County Council received Executive Regulation 18-21, Water Quality 

Protection Charge, Definition of Treatment from the County Executive.  This regulation adds a 

definition of stormwater treatment to clarify how the Department of Environmental Protection 

determines the eligibility of properties for Water Quality Protection Charge credits. 
 

 

 

Action 
 

The County Council for Montgomery County, Maryland approves Executive Regulation 18-21. 
 

 

This is a correct copy of Council action. 
 

 

 

______________________________ 

Selena Mendy Singleton, Esq. 

Clerk of the Council 



 

 

 T&E COMMITTEE #1 

 February 18, 2022 

 

 

  

 

 

M E M O R A N D U M 

 

 

 February 15, 2022 

 

 

TO: Transportation & Environment Committee 

 

FROM: Keith Levchenko, Senior Legislative Analyst 

 

SUBJECT: Executive Regulation 18-21:  Water Quality Protection Charge, Definition of Treatment 

 

 

Attachments to this Memorandum 

• County Executive Transmittal Memorandum (©1) 

• Executive Regulation 16-14 (Method 1)1 with markup (©2-13) 

• Executive Regulation 16-14 (Method 1) (©14-25) 

 

Expected Participants 

• Patty Bubar, Deputy Director, Department of Environmental Protection (DEP) 

• Frank Dawson, Chief, Watershed Restoration Division, DEP 

• Vicky Wan, Chief, Strategic Services Division, DEP 

• Jim Ogorzalek, Office of the County Attorney 

• Rich Harris, Fiscal and Policy Analyst, Office of Management and Budget 

 

 

Background 

 

 On January 21, the Council received Executive Regulation 18-21 – Water Quality Protection 

Charge, Definition of Treatment.  This regulation is intended to clarify the terms “treatment” and “treat” 

as they are currently utilized by the Department of Environmental Protection in determining the eligibility 

of properties for Water Quality Protection Charge credits. 

   

A Water Quality Protection Charge credit process was established in 2013 via Bill 34-12 and 

implemented through Executive Regulation 17-12AM and revised in 2014 via Executive Regulation 8-

14AM.  Credits are available for properties which contain a stormwater management system maintained 

exclusively by the property owner.  If environmental site design (ESD) methods are used to the 

 
1 As a Method 1 regulation, Regulation 18-21 is not adopted until the Council approves it.  The Council may approve or 

disapprove the regulation by resolution.  The regulation takes effect upon adoption unless a later date is specified. 

Council Staff Recommendation:  Approve Executive Regulation 18-21 
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maximum extent practicable, then the maximum credit is 80 percent.  Otherwise, properties can get 

credits up to 60 percent of their Water Quality Protection Charge for stormwater treated on-site. 

 

A property which does not have a storm water management system is also eligible for credits if 

that property drains to a stormwater management system on another property under the same ownership. 

 

Non-residential and multi-family properties with stormwater management systems which treat 

stormwater from other properties are eligible to receive a credit of up to 100 percent of their Water 

Quality Protection Charge. 

 

Executive Regulation 18-21 

 

 As noted in the transmittal memorandum (see ©1), Executive Regulation 18-21 in Section 

19.35.01.02 Definitions would add a definition for “Treatment” or “Treat.”  The new language is copied 

below:  

 

Treatment or Treat means: (1) the improvement of stormwater runoff quality; (2) the reduction of 

runoff volume: (3) the reduction of peak flow; or (4) any combination thereof using Best Management 

Practices, Environmental Site Design, Stormwater Management Facilities. or any other practice 

providing measurable pollutant reduction. runoff volume reduction, or peak flow reduction. Treatment 

measures must be designed in accordance with the Department of Permitting Services design 

specifications and the 2000 Maryland Stormwater Design Manual and any subsequent revisions 

thereto. Treatment as defined and applied herein and Chapter 19, Article II of the Montgomery County 

Code is separate and distinct from the measures used to prevent erosion and provide for sediment 

control as set forth in Chapter 19.. Article l of the Montgomery County Code. 

 

Rationale 

 

The Executive transmittal notes that this language is needed to eliminate confusion over which 

properties may qualify for credits.  Multiple litigants are seeking credits for measures which do not treat 

stormwater runoff and which were not contemplated by the County to be eligible for credits under the 

current program. 

 

Executive staff provided additional elaboration on this concern as copied below: 

 

Although the regulation is intended to be purely clarifying, and the County’s position is that the 

definition set forth in this proposed regulation is already captured in the County’s and State’s 

statutory and regulatory schemes—especially in the State’s stormwater management design 

manual, which is expressly incorporated into the County’s Code and Regulations.  But because 

the statutory and regulatory schemes are complex, the County runs the risk of residents and, 

importantly, courts being confused and interpreting the law to mandate credits for certain 

infrastructure that do not, in fact, treat stormwater.  Specific examples of such infrastructure 

include piping and hardscaping that merely conveys water or designs that hold water but do not 

achieve any of the other requirements for treatment.  If courts determine that the current language 

mandates credits to every property owner that conveys stormwater rather than the existing 

language that a property owner must own and treat the stormwater that it generates, which is the 

intent of the credit and the County’s obligations under the MS4 Permit, then the County runs the 

risk of every property qualifying for credits, thereby losing all Water Quality Protection Charge 

revenues that is the main funding source for stormwater and stream restoration and flooding 
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prevention activities. Additionally, from an operational standpoint, this regulation is particularly 

important in administering the Water Quality Protection Charge because the method of assessing 

the WQPC and any applicable credits are expressly and necessarily tied to the property, itself.  

Absent this regulation, the potential misinterpretation, which blurs property lines, makes the 

Charge and Credits nearly impossible to calculate and defend. 

 

Council Staff Recommendation 

 

 Council Staff recommends approval of Regulation 18-21 since it clarifies the County’s current 

policies and practices regarding Water Quality Protection Charge credits. 

 

 

Attachment 



OFFICE OF THE COUNTY EXECUTIVE 

_____________________________________________________________________________________ 
101 Monroe Street   •   Rockville,  Maryland  20850 

240-777-2500 •  240-777-2544 TTY •  240-777-2518 FAX
www.montgomerycountymd.gov  

Marc Elrich 
County Executive 

MEMORANDUM 

December 21, 2021 

TO: Gabe Albornoz, President 
Montgomery County Council 

FROM:  Marc Elrich, County Executive 

SUBJECT: Executive Regulation 18-21 – Water Quality Protection Charge, Definition of Treatment 

I am writing to request that the Council approve the enclosed regulation, which clarifies requirements 
already set forth in the County Code and Regulations for County property owners to receive a credit 
against the Water Quality Protection Charge.  Specifically, the enclosed regulation adds an express 
definition of “treatment” and “treat,” which are used throughout County law provisions related to 
stormwater management and the Water Quality Protection Charge to ensure that the credits are provided 
for practices that improve water quality and provide measurable pollutant reduction. The enclosed 
regulation clarifies the requirements already set forth in the County Code and Regulations for County 
property owners to receive a credit against the Water Quality Protection Charge. 

This regulation is necessary to prevent further confusion regarding the Water Quality Protection Charge 
credit program, which has led to multiple litigants seeking credits under the Water Quality Protection 
Charge for measures that do not treat stormwater runoff and which were plainly not contemplated as 
meriting a credit under the current statutory and regulatory scheme.   

The proposed regulation was published in the November 2021 Register, with no comments received.   

If you have any questions, please contact Vicky Wan, Water Quality Protection Charge Manager at 240-
777-7722.

ME:ah 

Enclosures 
1. ER 18-21 (blacklined version)
2. ER 18-21 (clean version)

cc: Adriana Hochberg, Director, Department of Environmental Protection
Patty Bubar, Deputy Director, Department of Environmental Protection
Vicky Wan, Manager, Water Quality Protection Charge
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From: Jeanne Braha   
Sent: Friday, February 18, 2022 3:24 PM 
To: Levchenko, Keith  
Cc: Dawson, Frank; Eliza Cava  
Subject: Stormwater Partners Network comments on executive regulation 18-21 
 

[EXTERNAL EMAIL] 

Hello, Keith,  
 
Thanks for the opportunity to weigh in on executive regulation 18-21. The Stormwater Partners Network 
supports the regulation to close a loophole in the administration of the water quality protection charge.  
 
In general, we agree that the intent of the WQPC is to recognize and incentivize stormwater 
infiltration onsite. We do think that, as the County becomes more and more developed, it would be 
helpful to have clear guidance on how stormwater might be managed across property lines, but this would 
be a longer-term effort, and clarity is needed now as County landowners are making decisions.  
 
In addition, we have said many times that we believe increases in the WQPC would benefit the health of 
the County and its watersheds. We’re in pretty dire straits with increased flooding and severe storms.  The 
process of doing stormwater projects needs more than incremental increase. 
 
Please let us know if you have any additional questions. Thanks for the work that you, the technical staff at 
DEP, and many others do to protect our watersheds!  
 
Best, 
Jeanne and Eliza 
Co-chairs, Stormwater Partners Network 
 
 
--  
Jeanne Braha 
Executive Director  
pronouns: she, her, hers 
jbraha@rockcreekconservancy.org 
301-579-3105 

 

rockcreekconservancy.org  
7200 
Wisconsin Ave., Ste. 500, Bethesda, MD 20814   
Facebook 
- Twitter 
- Instagram 
 
Your 
donation 
today helps restore 
Rock Creek and its parklands as a natural oasis for all people to appreciate and protect. 
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Virginia Office: 

8229 BOONE BOULEVARD, 

SUITE 610 

VIENNA, VA22182 

THE PELS LAW FIRM L.L.C. 
ATTORNEYS AT LAW 

48 45 RUGBY AVENUE 

3 RD FLOOR 

BETHESDA, MARYLAND 20814

TEL. (301) 986-5570 I FAX (301) 986-5571 

URL: http://www.pelslaw.com 

February 25, 2022 

VIA EMAIL AND FIRST CLASS MAIL 

Councilmember Evan Glass 
Councilmember Tom Hucker 
Councilmember Hans Riemer 
Montgomery County Council 
100 Maryland Avenue 
Rockville, MD 20850 

Jon D. Pels, Esq. (MD, DC, VA) 

E-Mail: jpels@pelslaw.com

Nancy B. Pollack, Esq. (MD) 

Kerry L. Edwards, Esq. (MD, DC) 

Maria L. Olsen, Esq. (MD, DC) 

Paula C. Pels, Esq. (MD) 

Christina Buschmann, Esq. (DC. VA) 

Justin M. Sadowsky, Esq. (DC. VA) 

Katerina M. Newell, Esq. (DC) 

Alvaro A. Llosa, Esq. (MD, DC) 

Amira Khan, Esq. (MD) 

OF COUNSEL: 

Brian D. West, Esq. (MD, DC, VA) 

Stan M. Doerrer, Esq. (MD, DC, VA) 

Manuel Cordovez, Esq. (DC.VA) 

RE: The Transportation & Environment Committee's February 18, 2022 Hearing 

on Proposed Executive Regulation 18-21: The Water Quality Protection 
Charge (aka the "Rain Tax"), Definition of Treatment 

Dear Councilmembers: 

I listened with frustration and outrage to the recording of the Transportation & 
Environment Committee's hearing on February 18, 2022, regarding a proposed regulation that 
purportedly would clarify the terms "treat" and "treatment" used by the Department of 
Environmental Protection ("DEP") in determining the eligibility of properties for Water Quality 
Protection Charge ("WQPC" or "rain tax") credits. Although I had testified, as did two of our 
firm's clients, about proposed WQPC changes in the past, we were not informed of this proposed 
regulation or hearing. In fact, we are engaged in multiple years-long litigation against the DEP 
about the very issue of what constitutes treatment of stormwater. Yet our opposing County 
counsel, DEP and legislative counsel failed to give us the courtesy of informing us that they are 
attempting to change the law yet again during the pendency of two cases against the County by 
businesses who are deserving of WQPC credit, according to the Maryland Tax Court. 

As Councilmember Hucker stated during the Committee hearing, "It is always good 
practice to invite ... any key stakeholders" to hearings on proposed legislation. Yet the County 
failed to do so, perhaps because they are attempting to undermine two recent Maryland Tax Court 
decisions decided in favor of Montgomery County taxpayers. 

In response to the DEP Deputy Director's comment at the hearing that they hoped "to win" 
any litigation, Councilmember Hucker stated that the hope is to avoid any litigation. The DEP 
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